
468 

48 CFR Ch. 9 (10–1–05 Edition) 970.4207–03–70 

(2) Determined unallowable, then the 
contracting officer shall assess a pen-
alty in an amount equal to two times 
the amount of the disallowed cost allo-
cated to the contract. 

(d) The contracting officer may 
waive the penalty provisions when: 

(1) The contractor withdraws the sub-
mission before the formal initiation of 
an audit of the submission and submits 
a revised submission; 

(2) The amount of the unallowable 
costs allocated to covered contracts is 
$10,000 or less; or 

(3) The contractor demonstrates to 
the contracting officer’s satisfaction 
that: 

(i) It has established appropriate 
policies, personnel training, and an in-
ternal control and review system that 
provides assurances that unallowable 
costs subject to penalties are precluded 
from the contractor’s submission for 
settlement of costs; and 

(ii) The unallowable costs subject to 
the penalty were inadvertently incor-
porated into the submission. 

(e) The Head of the Contracting Ac-
tivity may waive the certification 
when— 

(1) It determines that it would be in 
the best interest of the United States 
to waive such certification; and 

(2) It states in writing the reasons for 
that determination and makes such de-
termination available to the public. 

970.4207–03–70 Contract clause. 
The contracting officer shall insert 

the clause at 48 CFR 970.5242–1, Pen-
alties for unallowable costs, in all 
management and operating solicita-
tions and contracts. 

970.4207–05–01 Contracting officer de-
termination procedure. (DOE cov-
erage-paragraph (b)) 

(b)(4) A contracting officer shall not 
resolve any questioned costs until the 
contracting officer has obtained: 

(i) Adequate documentation with re-
spect to such costs; and 

(ii) The opinion of the Department of 
Energy’s auditor on the allowability of 
such costs. 

(5) The contracting officer shall en-
sure that the documentation sup-
porting the final settlement addresses 
the amount of the questioned costs and 

the subsequent disposition of such 
questioned costs. 

(6) The contracting officer shall en-
sure, to the maximum extent prac-
ticable, that the Department of Ener-
gy’s auditor is afforded an opportunity 
to attend any negotiation or meeting 
with the contractor regarding a deter-
mination of allowability. 

Subpart 970.43—Contract 
Modifications 

970.4302 Changes. 

970.4302–1 Contract clause. 
The contracting officer shall insert 

the clause at 48 CFR 970.5243–1, 
Changes, in all management and oper-
ating contracts. 

Subpart 970.44—Management 
and Operating Contractor 
Purchasing 

970.4400 Scope. 
This subpart prescribes policies and 

procedures concerning the purchasing 
systems and activities of management 
and operating contractors. 

970.4401 Responsibilities. 

970.4401–1 General. 
(a) In the Department of Energy, 

overall responsibility for the oversight 
of the performance of management and 
operating contractors, including their 
purchasing activities, rests with the 
cognizant DOE contracting activity 
and, in particular, the Head of the Con-
tracting Activity (HCA). Contracting 
officers are responsible for the manage-
ment and operating contractors’ con-
formance with this subpart and the ap-
plicable terms and conditions of their 
contracts, and for determining whether 
those purchasing activities provide 
timely and effective support to DOE 
programs. 

(b) In carrying out their overall re-
sponsibilities, HCAs shall: 

(1) Require management and oper-
ating contractors to maintain written 
descriptions of their individual pur-
chasing systems and methods and fur-
ther require that, upon award or exten-
sion of the contract, the entire written 
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